State v. Nichols Augmentation Record Dckt. 38123 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
7-14-2011
State v. Nichols Augmentation Record Dckt. 38123
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.
Recommended Citation
"State v. Nichols Augmentation Record Dckt. 38123" (2011). Idaho Supreme Court Records & Briefs. 3979.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/3979
In the Supreme Court of the State of Idaho 
LAWCL 
STATE OF IDAHO, ) 
) 
Plaintiff-Respondent, ) ORDER GRANTING MOTION TO 
) AUGMENT THE RECORD 
v. ) 
) Supreme Court Docket No. 38123-2010 
TIMOTHY NICHOLS, ) Elmore County Docket No. 2009-4407 
) 
Defendant-Appellant. ) 
A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT 
THEREOF was filed by counsel for Appellant on July 11, 2011. Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be, 
and hereby is, GRANTED and the augmentation record shall include the documents listed below, 
file stamped copies of which accompanied this Motion: 
1. Witness List and Jury Instructions, file-stamped January 12, 2010; 
2. Supplemental Proposed Jury Instruction, file-stamped January 14, 2010; 
3. Defendant's Witness List, file-stamped January 21, 2010; 
4. Jury Instructions, file-stamped January 26, 2010; 
5. Motion for Correction or Reduction of Sentence, ICR 35, file-stamped January 20, 2011; 
and 
6. Memorandum Decision on Defendant's Motion for Reduction of Sentence, file-stamped 
January 25, 2011. 
DATED this /~ay of July, 2011. . 
cc: Counsel ofRecord A 
In the Supreme Court of the State of Idaho 
STATE OF IDAHO, ) 
) 
Plaintiff-Respondent, ) ORDER GRANTING MOTION TO 
) AUGMENTTHERECORD 
v. ) 
) Supreme Court Docket No. 38123-2010 
TIMOTHY NICHOLS, ) Elmore County Docket No. 2009-4407 
) 
Defendant-Appellant. ) 
A MOTION TO AUGMENT THE RECORD AND STATEMENT IN SUPPORT 
THEREOF was filed by counsel for Appellant on July 11, 2011. Therefore, good cause appearing, 
IT HEREBY IS ORDERED that Appellant's MOTION TO AUGMENT THE RECORD be, 
and hereby is, GRANTED and the augmentation record shall include the documents listed below, 
file stamped copies of which accompanied this Motion: 
1. Witness List and Jm:; instructions, file-stamped January 12, 2010; 
2. Supplemental Proposed Jury Instruction, file-stamped January 14, 2010; 
3. Defendant's Witness List, file-stamped January 21, 2010; 
4. Jury Instructions, file-stamped January 26, 2010; 
5. Motion for Correction or Reduction of Sentence, ICR 35, file-stamped January 20, 2011; 
and 
6. Memorandum Decision on Defendant's Motion for Reduction of Sentence, file-stamped 
January 25, 2011. 
DATED this /~ay of July, 2011. 
~~Stephen W. Kenya , Clerk 
cc: Counsel ofRecord 
_..~.._,_..'"GRANTING MOTION TO AUGMENT THE RECORD- Docket No. 38123-2010 
20rl,2 134 587~ 
KRISTINA M. SCHJNDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
190 South 4th East 
Mountain Home, Idaho 83647 
Telephone: (208) 587-2144 ext. 503 
Facsimile: (208) 587-2147 
lSB No. 6090 
.22: 49p.m. 01-28-2011 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
STATE OF fDAHO, 
Plaintiff~ 
VS. 










) ____________________________ ) 
Case No: CR-2009-0004407 
WITNESS LIST AND 
JURY INSTRUCTIONS 
COMES NOW, The State ofldaho by and through Nathan J. Henkes, Elmore County Deputy 
Prosecuting Attorney, and hereby intends on calling the following witnesses at jury trial: 
1. Officer Humberto Fuentes, Mountain Home Police Department. 
2. Detective Ty Larsen, Mountain Home Police Department. 
3. Amy Williams, Ada County Detention Center. 
4. K.F., Everett, \Vashington. 
5. Melody Fairfax, Everett, Washington. 
The State hereby reserves the rif.!,ht to call rebuttal or witnesse:~ thai not 
App. 1984); and State v. Pierce, 107 Idaho 96,685 P.2d 833 (Ct. App. 1984). 






:24:29 p.m. 01-28-2011 3 i35 
The State requests the following jury instructions: 
The standard instructions regarding evidence, burden, and proof 
The attached instructions regarding the substantive offense(s). 
DATED This 12th day of January 2010. 
/I ,.,// 
KRISTINA M. se:IpNDELE 
ELMORE COtlNJY PROS -CUTTNG ATTORNEY 
' / I /!;I I;{ 
BY: ;# _,{' I 
Nathan J. Henkes 
Elmore County Deputy Prosecuting Attorney 
CERTIFICATE OF SERVICE 
I hereby certifY that I delivered a true and correct copy of this document to the party listed 
below on today's date by the means check marked below: 
Michael Crawford 
ATTORNEY AT LAW 
290 South 2nd East 
Mountain Home, Idaho 83647 
Postage Prepaid Mail 
Hand Delivered 
Facsimile 
DATED This 12th day of January 20 I 0. 
KRISTINA ~~f0'INDE,}? · 
ELMORE)?Or.TY PI·.:C)~ .CUTING ATTORNEY 
.;!(/ ! I Lfp; 
£/; / 1...:11 ::J!if ,· 
N.:tthan J. Hbnkcs 
Elmore County Deputy Prosecutmg 
WITNESS LIST AND JURY INSTRUCTIONS- Page 2 
2082134587, 
·25:37 p.m. 01-28-2011 
INSTRUCTION NO. __ _ 
You are instructed that it is not a defense to the crime of Rape that the defendant did not 
know the age of K.F., or that the defendant reasonably and in good faith believed that K.F. was 
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INSTRUCTION NO. __ _ 
You are instructed that it is not a defense to the ctime of Rape that the defendant did not 
know the age of K.F., or that the defendant reasonably and in good faith believed that K.F. was 
eighteen (18) years of age or older. 
20812134587 1 
KRISTINA M. SCHINDELE 
ELMORE COUNTY PROSECUTING ATTORNEY 
l 90 South 4th East 
Mountain Home, Idaho 83647 
Telephone: (208) 587-2144 ext. 503 
Facsimile: (208) 587-2147 
ISB No. 6090 
·27:27p.m. 01-28-2011 6/35 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 









Case No: CR-2009-0004407 
Plaintiff, 
vs. 





COMES NOW, The State of Idaho by and through Nathan J. Henkes, Elmore County 
Deputy Prosecuting Attorney, and hereby intends on calling the following witnesses at jury trial: 
The State requests the following jury instruction: 
1. The attached instruction regarding the substantive offense(s). 
DATED This 14th day of January 2010. 
Nathan J. Henkes 
Elmore County Deputy Prosecuting Attorney 
SUPPLEMENTAL PROPOSED JURY INSTRUCTION- Page 1 
2082134587 0 
29:11 p.m. 01-28-2011 
CERTIFICATE OF SERVICE 
I hereby certify that I delivered a true and correct copy of this document to the party 
listed below on today's date by the means check marked below: 
Michael Crawford 
ATTORNEY AT LAW 
290 South 2nd East 
Mountain Home, Idaho 83647 
Postage Prepaid Mail 
Hand Delivered 
Facsimile 
DATED This 14th day ofJanuary 2010. 
Nathan J. Henkes 
Elmore County Deputy Prosecuting Attorney 
SUPPLEMENTAL PROPOSED JURY INSTRUCTION- Page 2 
7 35 
2082134587, 
:30:13 p.m. 01-28-2011 
INSTRUCTION NO. __ _ 
You are instructed that it is not a defense to the crime of Rape that K.F. may have consented 






:30:38 p.m. 01-28-2011 
INSTRUCTION NO. __ _ 
You are instructed that it is not a defense to the crime of Rape that K.F. may have consented 
to the alleged conduct. 
9;35 
20202134587, 
:31:08p.m. 01-28-2011 10:35 
0112112010 08:12 Ratliff Law Chtd. .. 2085876940 p .001/001 
MICHAELJ. CRAWFORD,ISB No. 5518 
RATLIFF LAW OFFICES, CHTD. 
290 South Second East 
Mountain Home, ID 83647 
Telephone: (208) 587-0900 
Facsimile: (208) 587-6940 
Attorney for the Defendant 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO IN AND FOR THE COUNTY OF ELMORE 
STATE OF IDAHO, 
Plaintiff: 
-vs-











Case N2 CR 2009-0004407 
DEFENDANT'S WITNESS LIST 
COMES NOW The Defendant, by and through his attorney of record, MICHAEL J. 
CRAWFORD, of Ratliff Law Offices, Chtd., and hereby discloses that he may call the following 
witnesses at trial: 
The State's witnesses. 
Paul Weaver, 11225 19th Ave. SE#J-101, Everett WA (425) 754-0274. 
The Defendant. 
CERTIFICATE OF SERVICE: 1 HEREBY CERTJFY That I .sened a copy ll1e 
document upon Plainti J. Deputy 
Prosccuti11g Attorney, by facsimile transmission to him at (208) 587-2147, this date. 
DATED Tins ~ofJanuary, 2010. 
AJcJt: 'pt~· 
DEJ!~ENDA.t~'S WITNESS LIST AND 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAliO. IN AND FOR THE COUNTY OF ELMQRE. 
STATE OF IDAHO 
Plaintiff. 
vs. 
TIMOTHY L. NICHOLS 
Defendant. 
CASE NO. CR-2009-0004407 
JURY INSTRUCTIONS 
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INSTRUCTION NO.1 
Now that you have been sworn as jurors to try this case, I want to go over with you what will 
be happening. I will describe how the trial will be conducted and vvhat we \Vill be doing. At the end 
of the trial, I will give you more detailed guidance on how you are to reach your decision. 
Because the State has the burden of proof it goes first After the State's opening statement. 
the defense may make an opening statement, or may wait tmtil the State has presented its case. 
The State will offer evidence that it says will support the charge against the defendant. The 
defense may then present evidence, but is not required to do so. If the defendant does present 
evidence. the State may then present rebuttal evidence. This is evidence offered to answer the 
de1ense's evidence. 
After you have heard all the evidence, I will give you additional instructions on the law. After 
you have heard the instructions, the State and the defense will each be given time for closing 
arguments. In their closing arguments. they will summarize the evidence to help you understand 
how it relates to the law. Just as the opening statements are not evidence, neither are the closing 
arguments. After the closing arguments, you will leave the courtroom together to make your 
decision. During your deliberations, you will have with you my instructions, the exhibits admitted 































36:15 p.m. 01-28-2011 
INSTRUCTION NO. 2 
This criminal case has been brought by the state of Idaho. I will sometimes refer to the state as 
the prosecution. 
The defendant is charged by the State of Idaho with violation of law. The charge against the 
defendant is contained in the Information. l will read the Information and state the defendant's plea. 
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INSTRUCTION NO. 3 
A defendant in a criminal action is presumed to be innocent. This presumption places upon the 
state the burden of proving the defendant guilty beyond a reasonable doubt. Thus. a defendant. 
although accused, begins the trial with a clean slate with no evidence against the defendant. If alter 
considering all the evidence and my instructions on the law, you have a reasonable doubt as to the 
defendant's guilt, you must return a verdict of not guilty. 
Reasonable doubt is defined as follows: It is not mere possible doubt, because everything 
relating to human affairs. and depending on moral evidence, is open to some possible or imaginary 
doubt. It is the state of the case which. after the entire comparison and consideration of all the 
evidence, leaves the minds of the jurors in that condition that they cannot say they feel an abiding 
conviction, to a moral certainty, of the truth of the charge. 
























INSTRUCTION NO. 4 
Your duties are to determine the facts, to apply the law· set forth in my instructions to those 
facts, and in this way to decide the case. In so doing, you must f()llow my instructions regardless of 
your own opinion of what the law is or should be, or what either side may state the law to be. You 
must consider them as a whole, not picking out one and disregarding others. The order in which the 
instructions are given has no significance as to their relative impo11ance. The law requires that your 
decision be made solely upon the evidence before you. Neither sympathy nor prejudice should 
influence you in your deliberations. Faithful performance by you of these duties is vital to the 
administration of justice. 
In determining the facts, you may consider only the evidence admitted in this trial. This 
evidence consists of the testimony of the witnesses, the exhibits offered and received, and any 
stipulated or admitted facts. The production of evidence in court is governed by rules of law. At times 
during the trial, an objection may be made to a question asked a witness, or to a witness' answer, or to 
an exhibit. This simply means that I am being asked to decide a particular rule of law. Argtm1ents on 
the admissibility of evidence are designed to aid the Court and are not to be considered by you nor 
affect your deliberations. If I sustain an objection to a question or to an exhibit, the witness may not 
answer the question or the exhibit may not be considered. Do not attempt to guess what the answer 
24 might have been or what the exhibit might have shov·lll. Similarly. if l tell you not to cuns1dcr 








During the trial 1 may have to talk with the parties about the rules of lavv which should apply in 
this case. Sometimes we vvill talk here at the bench. At other times l will excuse you from the 
courtroom so that you can be comfortable while we work out any problems. You are not to speculate 
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Some of you have probably heard the terms "circumstantial evidence." "direct evidence" and 
"hearsay evidence." Do not be concerned with these tenns. You are to consider all the evidence 
admitted in this trial. 
However, the law does not require you to believe all the evidence. As the sole judges of the 
facts, you must determine what evidence you believe and what weight you attach to it 
There is no magical formula by which one may evaluate testimony. You bring with you to this 
courtroom all of the experience and backgrmmd of your lives. In your everyday affairs you determine 
for yourselves whom you believe, what you believe, and how much weight you attach to what you arc 
told. The same considerations that you use in your everyday dealings in making these decisions are the 
considerations which you should apply in your deliberations. 
In deciding what you believe, do not make your decision simply because more witnesses may 
have testified one way than the other. Your role is to think about the testimony of each witness you 
heard and decide how much you believe of what the witness had to say. 
A witness who has special knowledge in a particular matter may give an opinion on that matter. 
In determining the weight to be given such opinion, you should consider the qualifications and 
credibility of the witness and the reasons given for the opinion. You are not bmmd by such opinion. 
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INSTRUCTION NO. 5 
If during the trial I may say or do anything which suggest to you that I am inclined to favor the 
claims or position of any party, you will not permit yourself to be influenced by any such suggestion. I 
will not express nor intend to express, nor will I intend to intimate, any opinion as to which witnesses 
arc or arc not worthy of belief; what facts are or are not established; or what inferences should be drawn 
from the evidence. If <my expression of mine seems to indicate an opinion relating to any of these 

































44:32 p.m. 01-28-2011 
INSTRUCTION NO. 6 
Do not concern yourself with the subject of penalty or punishment. That subject must not in any 
way affect your verdict. If you find the defendant guilty, it will be my duty to determine the appropriate 
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INSTRUCTION NO. 7 
rf you \vish, you may take notes to help you remember what witnesses said. If you do take 
notes, please keep them to yourself until you and your feilow jurors go to the jury room to decide the 
case. You should not let note taking distract you so that you do not hear other answers by witnesses. 
When you leave at night, please leave your notes in the jury room. 
19 /35 
If you do not take notes, you should rely on your own memory of what was said and not be 
overly influenced by the notes of other jurors. In addition, you cannot assign to one person the duty of 
taking notes for all of you. 





INSTRUCTION NO. 8 
It is important that as jurors and officers of this court you obey the following instructions at any 
time you leave the jury box, whether it be for recesses of the court during the day or when you leave the 



















First, do not talk about this case either among yourselves or with anyone else during the course 
of the triaL You should keep an open mind throughout the trial and not form or express an opinion 
about the case. You should only reach your decision after you have heard all the evidence, after you 
have heard my fmal instruction and after the final arguments. You may discuss this case with the other 
members of the jury only after it is submitted to you for your decision. All such discussion should take 
place in the jury room. 
Second, do not let any person talk about this case in your presence. If anyone does talk about 
it, tell them you are a juror on the case. If they won't stop talking, report that to the bailiff as soon as 
you are able to do so. You should not tell any of your fellow jurors about what has happened. 
Third, during this trial do not talk with any of the parties, their lawyers or any witnesses. By 
this, I mean not only do not talk about the case, but do not talk at all, even to pass the time of day. fn no 
other way can all parties be assured of the fairness they are entitled to expect from you as jurors. 
Fourth, during this trial do not make any investigation of this case or inquiry outside \ll. the 






from. me to do so. You must not consult any books, dictionaries, encyclopedias, public records. intenwr 
or any other source of information unless I specifically authorize you to do so. 
Fifth, do not read about the case in the newspapers. Do not listen to radio or tele\ ision 
broadcasts about the trial. You must base your verdict solely on what is presented in court and not 
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INSTRUCTION NO. 9 
You have now heard all the evidence in the case. My duty is to instruct you as to the law. 
You must follow all the rules as I explain them to you. You may not follow some and ignore 
others. Even if you disagree or don't tmderstand the reasons for some of the rules, you are bound to 
follow them. If anyone states a rule of law diflerent fl:om any I tell you. it is my instruction that you 
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INSTRUCTION NO. 10 
As members of the jmy it is your duty to decide what the facts are and to apply those facts to the 
4 
law that I have given you. You are to decide the facts from all the evidence presented in the case. 


























1. sworn testimony of witnesses; 
2. exhibits which have been admitted into evidence; and 
3. any facts to which the parties have stipulated. 
Certain things you have heard or seen are not evidence, including: 
1. arguments and statements by Lawyers. The lawyers are not witnesses. What 
they say in their opening statements, closing arguments and at other times is included to help 
you interpret the evidence, but is not evidence. If the facts as you remember them differ from 
the way the lawyers have stated them, follow your memory; 
2. testimony that has been excluded or stricken, or which you have been instructed 
to disregard; and 
1 
































51:25 p.m. 01-28-2011 
INSTRUCTION NO. 11 
It is alleged that the crime charged was committed "on or about" a certain date. If you t!nd 
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INSTRUCTION NO. 12 
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INSTRUCTION NO. 13 
In order for the defendant to be guilty of Rape, as charged the Information, the state must 






On or between the 1st day of August 2009 and the 21st day of 
August 2009 
in the state of Idaho 
the defendant TIMOTHY L. NICHOLS did penetrate the 
vaginal opening ofK.F., a female person, and 
K.F. was under the age of eighteen years of age. 
If any of the above has not been proven beyond a reasonable doubt, you must find the 
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, then you must 





.54:34 p.m. 01-28-2011 
INSTRIJCTION NO. 14 
You are instructed that it is not a defense to the crime of Rape that the defendant did not 
4 know the age of K.F., or that the defendant reasonably and in good faith believed that K.F. was 
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INSTRUCTION NO. 15 
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INSTRUCTION NO. 16 
A defendant in a criminal trial has a constitutional right not to be compelled to testifY. The decision 
'vvhether to testify is left to the defendant, acting \vith the advice and assistance or the defendant's 
lawyer. You must not draw any inference of guilt from the fact that the defendant does not testify, 
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INSTRUCTION NO. 17 
I have outlined for you the rules of law applicable to this case and have told you of some of the 
matters which you may consider in weighing the evidence to determine the facts. In a tew minutes 
























The arguments and statements of the attorneys are not evidence. If you remember the facts 
differently from the way the attomeys have stated them, you should base your decision on what you 
remember. 
The attitude and conduct of jurors at the beginning of your deliberations are important It is 
rarely productive at the outset for you to make an emphatic expression of your opinion on the case or to 
state how you intend to vote. When you do that at the beginning, your sense of pride may be aroused. 
and you may hesitate to change your position even if shown that it is wrong. Remember that you are 
I not partisans or advocates, but are judges. For you, as for me, there can be no triumph except in the 
ascertaimnent and declaration of the truth. 
As jurors you have a duty to consult with one another and to deliberate before making your 
individual decisions. You may fully and tairly discuss among yourselves all of the evidence you 
have seen and heard in this courtroom about this case, together with the law that relates to this case 
contained m l instructions. 
During your deliberations, you each have a right to re-examine your own views and ch~mgL' 
your opinion. You should only do so if you are convinced by fair and honest discussion that :our 
original opinion was incorrect based upon the evidence the jury saw and heard during the trial and the 
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Consult with one another. Consider each other's views, and deliberate with the objective of 
reaching an agreement, if you can do so without disturbing your individual judgment. Each or you 
must decide this case for yomself; but you should do so only after a discussion and consideration of 
the case with your fellow jurors. 
However. none of you should surrender your honest opmwn as to the weight or effect of 
evidence or as to the innocence or guilt of the defendant because the majority of the jury feels otherwise 
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INSTRUCTION NO. 18 
The original instructions and the exhibits will be with you in the jury room. They are part of 
the official court record. For this reason please do not alter them or mark on them in any \Vay. 
You will each receive a copy of the instructions. The copies will be presented to you in 
booklet form. Please do not write or mark any of the copies. 
The instructions are numbered for convenience in referring to specitic instructions. There may 
or may not be a gap in the numbering of the instructions. If there is, you should not concern yourselves 
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INSTRUCTION NO. 19 
You have been instructed as to all the rules of law that may be necessary for you to reach a 
4 
verdict. Whether some of the instructions apply will depend upon your determination of the htcts. 
5 You will disregard any instruction which applies to a state of facts which you determine does not 
6 
exist. You must not conclude from the fact that an instruction has been given that the Com1 is 
7 
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INSTRUCTION NO. 20 
Upon retiring to the jury room, select one of you as a presiding juror. \Vho will preside over 
your deliberations. It is that person's duty to see that discussion is orderly: that the issues submitted for 
your decision are fully and fairly discussed; and that every juror has a chance to express himself or 
herself upon each question. 
In this case. your verdict must be unanimous. When you all arrive at a verdict, the presiding 
juror will sign it and you will return it into open court. 
Your verdict in this case cannot be anived at by chance, by lot or by compromise. 
If, after considering all of the instructions in their entirety, and after having fully discussed 
the evidence before you, the jury determines that it is necessary to communicate with me, you may 
send a note by the bailiff. You are not to reveal to me or anyone else how the jury stands tmtil you 
have reached a verdict or unless you are instructed by me to do so. 
A verdict fom1 suitable to any conclusion you may reach will be submitted to you with these 
instructions. 
fit 
Dated this ~ of January 2010. 
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INSTRUCTION NO. 21 
You have now completed your duties as jurors in this case and are discharged with the 
sincere thanks of this Court. The question may arise as to whether you may discuss this case with 
the attorneys or with anyone else. For your guidance, the Court instructs you that whether you talk to 
the attorneys, or to anyone else, is entirely your own decision. It is proper for you to discuss this 
case, if you wish to, but you are not required to do so, and you may choose not to discuss the case 
with anyone at all. If you choose to, you may tell them as much or as little as you like, but you 
should be careful to respect the privacy and feelings of your fellow jurors. Remember that they 
understood their deliberations to be confidential. Therefore, you should limit your comments to your 
own perceptions and feelings. If anyone persists in discussing the case over your objection, or 



































IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DfSTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
STATE OF IDAHO 
Plaintiff: 
vs. 










Case No. CR-2009-0004407 
VERDICT FORM 
14.35 








Irunate name 1/!n~ L I v:ck,/5 
JDOC No. 1Sff-U 
~ .. • I \, 
Address 1..l!I5I c-g.#.£3 
lo i3LJx ftJ ;3.,.,;;c IJ) 8!rl-at-
Defendant 
IN THE DISTRICT COURT OF THE &~rth JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF E / VYl.Pte. 

















SENTENCE, lCR 35 
COMES NOW, -iiYiotjJ /..ee ~/c.hcis , Defendant in the instant action, and pursuant 
to Idaho Criminal Ruie 35, moves this Honorable Court for its Order: 
[ ] Correcting the Defendant's illegal sentence, or 
~ Reducing Defendant's sentence for the reasons stated on page two of this motion: 
l . The Defendant was convicted of __ ..,!_R~o<::..f'p,_,e=------- before the Honorable 
Judge ____ Cher~ __ _CL ___ (o-P-~~------~ and sentenced to a term 1mpnsonment ill 
rhe the Idaho Department Correction for-
un1 l term 
[ J a fixed term of-----·---- years. 
2. The Defendant has been incarcerated since __ ~:!J 2 002_ ___ and has served 
fitke:.b. _______ {!i)__ ______ (months/years) of the sentence. 





3. The Defendant believes: 
.P<J The Court should reconsider its earlier sentence and reduce the same on the 
following grounds, or, 
[ ] The sentence is illegal and should be changed on the following grounds: 
(State the reasons why you believe your sentence should be reduced. You may add extra pages 1f 
necessary. Any additional documentation must be attached hereto.) 
ulit11 !Joth local tllld J)J-= cCJY!l58_IQJ:S, :Z have altea~ ad::h-t>:5sc>cl ffte. 
LH1ffPJlt'' !Je/tef i tl/(q!Jirf tt!llce,tJb 7haf ·caused '!!!/ rfotse 1 a11d 
X haoe. wyun lo cluz!!fe P}j ath'!udes aut=>ed !J -tJM:Ze be!;8f 
c:oul -fhoz,-:Jhf CtTncelfs. '!!J {a5e mafl!!Jer a-f- .A)IC li 11!~ ;J;;hn f1Yrth 
bad evert died he dtd nd fh!ltk Z I.J)d?(ld t?(!er ctJmmtf fhr:> kmcl 
of ~tse eper 5am 111 tlte /asf Jeote{i) k Md ~,fl, hi~. 1!J 
i'. . - 5o ;tel U. eel e/Jt?. /hiH ·- nc/ uded SC/,t::JDf.,;,a -t'nJ;~ /'!!} 
/ ((!U!1S¢?/;'!:jJ d5 wd as /Pty/y ..{;r C??m-t: {_fy::ls, f{f 'StrperU;S,-01"--.; 
OV1d o~ <DlAnsel•V~j :the ccvr+ or ::J Po vn~ clt~c+-. I. ttm do1n§ 
wba+ '1. a( i"\ _±o JdJApy-r)v·( tht '> Md am Ck!ri-t'"'-~~~_l~b11J ~-~~~! 
f'n::9J::nft:\-:_ a *=-~~L.________ ------------------·---------------··- __ 
~ ec;Jtt~- L~(MlJ~-~{~ __ 1 L'.'tltt!_a.rtcL_s"lfl~t~~tJl'--\--_;i~~-cJj ___ c~s __ ~1_JL~.--·~·~v, 
Ct2.t€:~~-r-·--1Pr __ her-__ 0~o d-_:-_ier_trl ~-r:=~o!!f~SL_p_rv ~ ~~t~?. 
FOR REDUCTION OR CORRECTION OF SENTENCE, fCR ·55 .. 2 
3 13 
2C~2134587' :45:30a.m. 06-14-2011 
' 
'1 
f-She. ,o,. vU\ob/Q k, 5Joj a+- h<JN.. wNf(C si'<Z i-> hopp j OJ' 
!t~r----t-ubk W\l~ou+ O\ lnie-r.v... Ct<lre_c1tu-c::r u.Jt.tlck 6~ o<v'\r'~ot-
: [ ~d , 14er- al terr\tthLie.S are -b se/1 eue::~l~~ ~j ~ 0d vr1 ove , \,~ 
l o senlor c&~·~r-, w~~e:·h w--oz-dd be uc~rtj :s-h-ess-/uJ 6?:¥tJ{a, f( ot 
I /~_ I J~ I -tht5 I l ...\. ._) [ov.r WWI\?o JC-elS {))c/7}. C /eoc.-1 to (A 9eLJf r-L. dPpl-e"SSI(,)V\ 6 
! c '\ I /-:.11 t /. J I ' ' lO dR's1Ye. . 3(1.}e.. up of\ /1010-j, <.-,{ l o v!~r~ j'r"tH1<::'Cr\1 1d rr'~ 1l 
ia~ ~'ll"'a..t.3tc;v·o\c.~lJdre~\ d.o .. J!l·o···~ .~.Jau .. + -~~.~s ·fo l\<>tfet,,) 
:or -rc:r -=smt:~ ~ fMol){ tV\ Wtf~ t\2r os A lw- til\ C4 v-e_ 
1; Vi' r, W ~IC ~ "> ~ C MWI o+ a ffv rei t'l i"c\ 1-{ d (, 5"'""' 0~ 
Ws 1/10+ kV~-o"UJ ~w be ~5 +{I (/) ~IC~ ccJ- N r c::J e J 'S 
Jl VY:>+ ,:f'llcl e~kr, tlvl be~ PfktW Wou\d be for- f1'« 
l !oe t{blp ·fo j''o .Mru-o- t{lt'J -la.k cate of n;c( 0qr~ f1.'~a~v·, 
: :t)e c,tll kiACJL0 ~Jkcs; Wzntlc\ be riA. Jwr lcx?9f-J lV\1eres t- ?rille\ 
ijore p~-a,}JI':j {vr ~ 1eVl~I4:J tl-\ bf't~ alot... +a doik, , 
I 
! 
:f) Prlsv-K (GY\cl;trD-Ms - . t'm tAh-},~ as o vvtecl,,w~ . 
! S?c"' n \a I VI vr- ,:Jc. wo • lei IA-:J. · 1 V\ o. t!V\C\ XI.~ !A IN\ S. ec. u V' 1. k ~c_ 1 I 1 
l We .:11-e. Vlo'+ j t\/'tV\ .'-~k.e r..,e~<> DH'<' t- yV\C,;,\wm 'iec ().I; 
I 1~-'VVlttk Y\o.ve alAe\ Vlcur-e ·+o 6~ k c:A. -l-1e r w ,+h ba'f 
vY\tr~ t f-}cd-.-~ '~.r:ra:~c\ af\c\ tl\ti'X'tVVI~-{~'"'' ,, ~~ 
. VI h.~ Fl '.:1 / . 
• (e I\ -k. r c:r~ nwuevv'<'u."\- or odlv ., ~ e1 betA-+ ?1-t ' . 
per- d~, . [/Ybs+. of -tfv< IV\ w•o.te-s _Jwt-e dcnd C/~t'C 
bo-ut tf -f~ 3e+ ~+. CIY\C\ t{Se t·eor kc+(cs fo~~ 
~~ vt' pv\ I a~ a"'?' ...L /!ItA u-e Jo ::3 ~ lr::.j V0J ~ c , 
:, 1~ ~~ a~ll I"' order ~ s~ sof or- /1161 c1+ r1 K 
'((1-[;.,_ d 1 VIC{ ·- C-t \A o--\ ~ v-- tt?t~··:; tJr , \ 
-.,.) 






i ftt'er J aM &\ t:S hJZA s t "'j bo~ YYl e~w M 1 vv11 Y\, "'''-' ""' 
: -~ 0 . .. d .. k -. Se·j· c ) a II\ c\. W) 0 .. )<:! VV.\ !.-\ VV\. . SeC: () v~., L~~~-~ .. ' Y\ VV\o:fe S , ?~ 1"5 V">'-
:.' I.e OYl c:\\ ~ S. ~ r 0 tl"t' r c.'' rzn_pd i vt 'i en*_) Pt.o+ I Do 1.:::) \A£ b e ~v-
I I o. { . . ~ t . w k . . .:-\ H beca_kl$~ ~- I.u\a~$ D~je --=-k. . alAe' -l~ p~vL{,Y\ 
IP::. wwtJ. Vteeo\ ~o ao be fc.-e _L _so +o r>o "'t.o bo4rd 
H LS 5 e ·th ~ lf\1\ollec\ bac\c.:. --Cu r"ih-r2r c:<V\0 f'«t-i~ v- bc=-(o H? 
! !'I If\ jl ca. 5o, 
if) ~Us--1-vnN+ 4o fustM )._,·f:-- c>the.- 'I~C\V'- 6e 1 ~j 
!f-\resSe6 ~ c.\.ea\'tj wMh cA lo+o(e"'ap/.Q w[,c 
!Jhe<v-t. ex+r:e0A,£. a!'jer t55ues a~d /):o;e ~e"'" -bd~:<cs 
;_i ~.~.LA~ 'ike .--/. _hv-e. ~+ . &t- { <_j l h :3 a [t h -h i~U ) :!.:· ?{'vv\ ~ b ~ 
!!k -feel so-f.! OV\.~ . +'I s~ .fo IM.j5el{ __L QJ!A IM-1-
lpt~ ·b f+ tk w~ ~s+- ~ +kse peep~ pecuus 
1fL Cl /llA Mf :5C' if c e0, lcred .~ --+~ {).Se 1 iw-+ *" +~ 
l:~fu:?\ 1'\Attk,e. WtQ. ~I bC{llteJ alAe\ -tbtr-Lcdt?V\ecJ tf ,-:r_ cro 
~~Vt6'+ Jo tl11~5 ~r- i~t.-11\. So' '"I. s~ -fv i;v~S€~ 
,Pv0 ~M ~'"'j 11161- J..:, (~ '1~ wor-r!j 'I loc.v<' ~" 
: :tJy\ ~ t1Y1t)YY' al!ld + j4\ ~ j~ r ]11,;\.Q_ d ep r·cs ~d I -=r_ h a v~ 
!1\ ! cd ·+h. t --ilv2 0 fl.: ~ <'> +o h'"'~ - " ~· 
dl 
, fk k r:or--~C -h :j, Asth VIAe<- ) hock ) '"', ~- fz.< 1111.e I 1 ,,\ 
j;~r-+~\r-r+r-z 'S a'S well as m s, D, :tf t::t.llcwec'\ it:_, C.:lK 
!~r '~'1 ~ cry._ paVl> lR.) iJ L CO?Aic\ 1-f:''St<t~ joi:J 1-o 
-~ Vlt 1\1\ 8o ISC:: w ~t-e (~'5E c(JZI{\o\ be odd Jrr=-;;5 ec~ 
2C€l2134581 
1:51:15 a.m. 06-14-2011 6! 13 
whd.R._ CFI\-f.mut j- _ +c, ~e£1=- ('D:Pii'-:>elttj b"~ a:+- 1~ 
: t)A- Q.V\c\ vvda r- ~. e\\ t-eL?~ ~t VV\~ Ro, )p /3 p l 6 r 
: L:O--z-1~\-selol- o_:_W't'l\ as jO b:Ack ·t6 scko-ol {or-
r-e_ +rzt i V\ L1~ I -L C4V\ do -fJu-s as tveJL as £v-o v tciQ 
~ dat~ctt~ 10-r Jlt'\j Pf'(J]1'\ ?t"'5 ... vteed~d. -L a \So 
bet\ev-e j_ CaV\ tr-€Cteve a 9maU lYICtlf"K-C 'fv-o-rv\ "ll~ 
:::; k-k: 6 r- lfVled\CtlK: w htle { U)t~ a~ .. t~~ fYl fJmS wLu c 
{}.lou \c\ -~ lp P':J -k, r 11Aj Lt1t111'3t<-JJ ~ cia-? 5e5 e+c , l 
k~ .L~'lA e\t~Lh~ -for tJA-c{S$(5~"'~~ .. 
, ; .::subs kt ~-a bc.Asc:: -
~~ )T ~r htA~ ho.ci 0.~ {:SS l.{'f'5 __ Dt:. frpb~V""S 
l1 wt+k Sktt.~16V\C'? ab~e Ol\d c\o ua+ :.p~5~e ~u..t-
1: E\l~R_ ~app ecl'l t~, 
:tfl (umiML<V\>~ +tes - ~ Mo-m -b;jk+ l-h'jh sd•',OD I _rn, 
· i ~a~ LJD jeav~ .ttM. tS a ~ll respecte ..... c. \ t;~?n .. JV\t-\.~ t ~ 
/et1M, As }tt.e~ tJ'>'Ij 50Yl , .L have ""'- /6+ of -ires ~ 
t;V\Ds+- ~ 1t-e S?t~ rV2-\--uJo ~-¥-- 6f peopl.Q., q ~LL::1-c;J-eci 
,,w 3o ~ .. ~ lr<-~ care ~+- ~!J. t11awt }-~ Kv~-<YLD , 
~t+.c,?F t1Ao-5+·- c;d t '-1 'tlo CO)'YlW'-1..{? t{ i-f u ..)7Yt. (le-i ::.' (' i cl ~' 
( ' ''.,·! -"''\ 
,) t J i 
I 
I 
~~" t OWI""-ttvn·~ S'ervt'c.e -~ 1:\"'1 J!M!Y\ 1s. act LL;- LV\ iN> loc4. i 
' ctJYJ..\lM.c\VI~ fV\ G/.a111Yt5 -f'i~ ar.-0 rf. 2 W1 a.~ -fc, bt 
: 4 ~~ ~-~ c:1 fl d ~U2I p fw r- a I/Y\ . a {-:5o J!tp/ pt :;:; , w ~u ~ -L 
LJoS 0")/\_ B~t I LV&S M fp illtLi u"V-+ c:r+- '·t{~ t.,l/t-- c'U:-:0 
· 'fk~\~5d~ \ \;\ 8o I W ct-k i'£'-f' d f c~Jl.(' o\ fc'} ~, 




: j n:--kn""- +o do ':5 -rR.dJ , 
1:53:48 a.m. 06-14-2011 7 13 
~ Cb-n~'h_,t ~~e;,-tAS itffdt~~5- j_ ?lM -c,\-,t\ \1\ -/-m\t 
;w rt{.._ ~J ciu.t~CCh kackr--5 th m+r\ ~ qhc\ huu-<; 
lbeev\ .\.;ld 1~.a,_f W~V\ ·~ c~Y\ ~e+ pctV"Dk T Wo--c.dc\ c 
jablQ. -to recteue h.afp as ru.ed~-d io je+- ba~[< cn1 
1lt'~'~j _-l~e-+ a~ uh.f-1- ave!", /hLS CIJou1c\ ~tnA +-o-cu£ 
f t t= 4- vJ~A S> tv\ 6'k2L-HtS f:'e 11-n1 cz.lsD beca_u_s ~ 2' uJzruJ 
I I . -J __ 1 








06-14-2011 8 13 
Defendant additionally submits the following documentation for consideration: 
WHEREFORE, the Defendanr,·--r;nott:1 1- JJ;cJ.afs 
this Honorable Court to reduce or correct the sentence as follows: 
, respectfully prays 
other and further relief, as the Court deems appropriate .. 
j/; ~ 
Respectfully submitted this /8 :-aay of Vdt!UIU:!f __ , 20 jf 
~;tJ~ 
Defendant 
CERTIFICATE OF MAILING 
.fi, ---
I HEREBY CERTIFY that on the /'6 :--- day of "'./aJtlfii!!J , 20_jj__, I 
delivered to prison authorities for the purpose of mailing a true and correct copy of the MOTION 
FOR REDUCTION OF CORRECTION OF SENTENCE, ICR 35 via prison mail system for 
processing to the US. mail system to: 






IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 0 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ELMORE 
















Plaintiff, Case No. CR-2009-0004407 
VS. 
TIMOTHY LEE NICHOLS, 
MEMORANDUM DECISION ON 
DEFENDANT'S MOTION FOR 
REDUCTION OF SENTENCE 
Defendant. 
The Defendant, TIMOTHY LEE NICHOLS, came before this Court for sentencing on April 
2, 2010, for the offense of Rape, Felony, I.C. § 18-6101. The Court imposed a sentence of two (2) 
year(s) fixed and eight (8) year(s) indeterminate for an aggregate term of ten ( 10) year(s). The Court 
retained jurisdiction. On September 13, 2010, the Jurisdictional Review Committee recommended 
the Court relinquish jurisdiction which the Court did on September 23, 2010, after a hearing. 
Nichols timely filed a Motion for Reconsideration of Sentence pursuant to Rule 35, I.C.R., on 
January 20, 2011. Nichols requests the Court place him on probation. 
The maximum penalty for the offense of Rape, Felony, I.C. § 18-6101 is life. 
ANALYSIS 
Nichols requests probation because the prison is overcrowded and conditions difficult. h1s 
lderly and him, has learned lS 
f11C , l .R lVI 
to correct or mod1fy sentences under this rule must be filed withm 120 days 
of the entry of the judgment imposing sentence or order releasing retained julisdiction 
and shall be considered and determined by the court without the admission of 
additional testimony and without oral argument, unless otherwise ordered by the 
Court in its discretion; ... 
2s I 
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The detennination of whether to grant the relief requested by Nichols is a matter committed to the 
Court's discretion and the Court's decision is governed by the same standard as the origmal sentence. 
See State v. Gardiner, 127 Idaho 156, 164, 989 P.2d 615 (Ct. App. 1995); State v. Ricks, 120 Idaho 
875 (Ct. App. 1991). In this review, this Court has employed the standards set forth in State v. 
Toohill, 103 Idaho 565, 650 P.2d 707 (Ct. App. 1982). 
The Court understood that this was a matter of discretion and considered several factors both 
in the original sentencing and in deciding this Motion For Reconsideration. Likewise, the Court 
understood its decision to relinquish was a matter for discretion. 
A sentence has several objectives: (I) protection of society, (2) deterrence of the individual 
and the public generally, (3) possibility of rehabilitation, and (4) punishment for wrongdoing. The 
primary consideration is and should be "the good order and protection of society." State v. Toolzi!l, 
103 Idaho 565, 650 P.2d 707 (Ct. App.1982). In any sentencing, the primary focus begins with a 
concern for protection of the public. In this case, Nichols was found guilty of Rape, Felony, I.C. § 
18-6101. The maximum penalty for this offense is life. The fixed portion of a sentence imposed 
under the Unified Sentencing Act is treated as the term of confinement for sentence review purposes. 
State v. Hayes, 123 Idaho 26, 27, 843 P.2d 675, 676 (Ct. App. 1992). The Court finds that a two (2) 
year fixed sentence for Rape, Felony, I.C. § 18-6101 is lenient considering the facts of this crime and 
is well within the statutory sentence guidelines. 
In arriving at this sentence, the Court considered Nichols's character and any mitigating or 
aggravating factors. In mitigation, the Comt considered this was his only crime and his famlly 
situation. The Court, however, found there were several aggravating factors in this case suggestmg 




(55) old and entered p \\ nh 
ly chalkn run:1 
anything wrong. Second, the psychosexual evaluation found he was ar a !1 )\\ h, 
moderate risk to reoffend. Among other things, the evaluator was concemed that he Jacked ms1ght 
into why this was wrong and found that his amenability to treatment was questionable. Therefore, the 
Court retained JUrisdiction in order to obtain more information. 
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Following his retained jurisdiction, the Court relinquished jurisdiction. While the review 
committee recommended relinquishment, the Court understood that its decision to relinquish is a 
matter of discretion. Idaho Code§ 19-2601(4); State v. Lutes, 141 Idaho 911, 915, 120 P.3d 299. 
303 (Ct. App. 2005). Idaho Code§ 19-2601(4) provides in relevant part as follows: 
Probation is a matter left to the sound discretion of the court. Any recommendation 
made by the department [of correction] to the court regarding the prisoner shall be in 
the nature of an addendum to the presentence report. 
Even as a fifty-five (55) year old, Nichols had trouble conforming his behavior to the rules. He had 
verbal warnings for being disrespectful to staff, being out of area, and failing to follow proper 
procedure. More significantly, the committee was concerned that Nichols continued to blame the 
victim and her family and justified his poor behavior. The committee expressed concern that he was 
unwilling to correct his criminal thinking or to follow-up on treatment. They considered him at high 
risk to re-offend. In addition, although a disciplinary hearing had not been held, he had received a 
DOR for harassment. In making its decision the Court applied I.C. § 19-2521 1 and found that 
Nicohols would do poorly on probation and would likely commit more crime. 
The Court also weighed the necessity to protect society from future similar crimes. The 
Comt found that in order to deter future such crimes by Nichols, this sentence was necessary. There 
is a need to deter Nichols from such behavior. The Court found that the magnitude of this cnme 
outweighed Nichols's character and background. Therefore, the Court found that this sentence 
would promote rehabilitation; there is a need for some punishment that fits the crime before real 
rehabilitation will be effective. Finally, the Court finds that the crime itself simply deserves this 
punishment It is a serious crime. The Court finds that this sentence fulfills the obJect:\ cs ut 
m n:levant part, as fofi,;w~: 
(]) The court shall deal with a per sun who has been convicted of a crime without nnposmg ,c;nu.:nL c: , J' 
1mprisonment unless. having regard to the nature and circtunstances of the crime and the rJJStory. 
character and condition of the defendant, it is of the opinion that imprisonment is appropriate for 
protection of the. public because: 
(a) There is undue risk that during the period of a suspended sentence or probation the 
defendant will commit another crime; or 
(b) The defendant is in need of correctional treatment that can be provided most effect.ivelv bv 
25 
l fm commitment to an institution; or 
'' 1
1
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protecting society and achieves deterrence, rehabilitation and retribution and therefore denies 
Nichols's Motion for Reconsideration. 
IT IS SO ORDERED. 
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The undersigned authority certifies that on 2f:;;L_, January 2011. I mailed. by United States 
Mail, one copy of the: MEMORANDUM DECISION ON DEFENDANT'S MOTION FOR 
REDUCTION OF SENTENCE PURSUANT TO I.C.R. 35 to each of the attorneys of record m 
this cause in envelopes addressed as follows: 
ELMORE COUNTY PROSECUTOR 
INTERDEPT MAIL 




DEPARTMENT OF CORRECTION 
1299 N ORCHARD SUITE 110 
BOISE ID 83706 
Date: \- ct5, &l_)t\ 
BARBARA STEELE 
Clerk of the District Court 
Elmore County, Idaho 
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